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Overview of Parliamentary efforts to repeal section 159 of the Criminal Code
from Bill C448 onward: collection of documents for the historical record
Compiled by Craig Scott, Professor of Law, Osgoode Hall Law School of York University;
former Member of Parliament for Toronto-Danforth
November 13, 2016
My first private member’s bill after being elected MP for Toronto-Danforth on March 19, 2012, was Bill
C-448, An act to amend the Criminal Code (consent). Bill C-448 repealed section 159 of the Criminal
Code. Section 159 criminalizes anal intercourse, subject to certain exceptions. It has been ruled
unconstitutional by three courts of appeal in Canada dating back to 1995 (Ontario, Quebec, and BC), and
yet no government had tabled legislation to repeal it. It therefore continues to sit in the text of the
Criminal Code in the Consolidated Statutes of Canada.
It is heartening news to hear that the present Liberal Government of Prime Minister Trudeau is about to
introduce legislation to remove this testament to bigotry, persecution and ignorance from our statute
books. The Government of Canada has given notice on November 10, 2016, that it will introduce on
November 14 an Act to repeal section 159 of the Criminal Code.
After introducing Bill C-448, I spent close to three years trying to work cooperatively with two successive
Ministers of Justice to have the government of the day legislate as they and I knew the chances of my
bill coming up before the end of the last Parliament were slim. In this collection of documents, I record
aspects of that history, for the record. The documents are as follows:
1) The text of the present section 159 of the Criminal Code
2) The remarks I delivered in the House of Commons on October 10, 2012, at first reading of Bill C448.
3) The (very dry and technical) text of Bill C-448.
4) The front of a postcard my office and the LGBTQ caucus of MPs in the NDP used (as part of our
“Gay Agenda” campaign) for those years to try to drum up awareness about the need to repeal
s.159.
5) The back of the same postcard.
6) Announcement of NDP “Gay Agenda” in June 2014
7) February 3, 2015: My open letter to then Justice Minister Peter MacKay, recalling earlier
correspondence between him and me on the issue – and asking him to follow through with a
government bill before the end of the last Parliament. The letter included attachments, which
are #7 forward.
8) August 26, 2013: My first letter to Justice Minister Peter MacKay
9) October 2012: Brief on the legal and societal issues surrounding s.159 provided to then Justice
Minister Rob Nicholson and also supplied to succeeding Minister MacKay on Aug, 26, 2013
10) February 14, 2014: Justice Minister MacKay’s reply to my Aug. 26, 2013 letter in which he
confirms (for the first time from the Department of Justice or any Minister of Justice) that
section 159 is unconstitutional.
11) May 20, 2014: Letter to me from the Canadian Association of Chiefs of Police, providing the
CACP support for the repeal of section 159.
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Section 159 of the Criminal Code

Anal intercourse
159 (1) Every person who engages in an act of anal intercourse is guilty of an indictable offence
and liable to imprisonment for a term not exceeding ten years or is guilty of an offence
punishable on summary conviction.
Exception
(2) Subsection (1) does not apply to any act engaged in, in private, between
(a) husband and wife, or
(b) any two persons, each of whom is eighteen years of age or more,
both of whom consent to the act.
Idem
(3) For the purposes of subsection (2),
(a) an act shall be deemed not to have been engaged in in private if it is engaged in in a
public place or if more than two persons take part or are present; and
(b) a person shall be deemed not to consent to an act
(i) if the consent is extorted by force, threats or fear of bodily harm or is obtained
by false and fraudulent misrepresentations respecting the nature and quality of the
act, or
(ii) if the court is satisfied beyond a reasonable doubt that the person could not
have consented to the act by reason of mental disability.
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https://openparliament.ca/debates/2012/10/4/craig-scott-1/

Criminal Code
Routine Proceedings
October 4th, 2012 / 10 a.m.
NDP

Craig Scott Toronto—Danforth, ON
moved for leave to introduce Bill C-448, An Act to amend the Criminal Code (consent).
Mr. Speaker, I rise with pride to introduce this private member's bill, and I thank the hon.
member for Vancouver East for seconding. I would note that the hon. member is the health critic,
which is actually very relevant to this motion to introduce the bill.
The bill would repeal an outdated provision of the Criminal Code that unconstitutionally
discriminates against members of the LGBTQ community. Essentially the goal is to repeal
section 159 of the Criminal Code, which discriminates against the gay community with regard to
sexual activity and the age of consent.
As far back as 1995 with the Ontario Court of Appeal and 1998 with the Quebec Court of
Appeal, this provision had been deemed unconstitutional. For that reason, this is essentially a
constitutional cleanup, something that should have happened under successive Liberal and
Conservative governments. It has not happened. It is the fourth time that an NDP member has
risen to table a bill to repeal this provision.
I would like to end by reading a short quote from Jeremy Dias of Jer’s Vision, who says:
During the Senate debate of Bill 22 some years ago, JersVision.org requested
equalization of ages of consent for gay sex. The current legislation creates a double
standard for gay youth, not only discriminating, but also leading to other challenges. One
we are seeing is that safer gay sex is not talked about in schools. The existing legislation
is not reflective or effective of the realities of youth, and Mr. Scott's bill is urgently need
to empower youth, and support them in making healthier and safer decisions in their live.
(Motions deemed adopted, bill read the first time and printed)
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First Session, Forty-first Parliament,
60-61 Elizabeth II, 2011-2012

Première session, quarante et unième législature,
60-61 Elizabeth II, 2011-2012
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An Act to amend the Criminal Code (consent)

Loi modifiant le Code criminel (consentement)

FIRST READING, OCTOBER 4, 2012

PREMIÈRE LECTURE LE 4 OCTOBRE 2012
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SUMMARY

SOMMAIRE

This enactment repeals section 159 of the Criminal Code, thus removing the
distinction between anal intercourse and other forms of sexual activity. It also
amends other sections of that Act in consequence.

Le texte abroge l’article 159 du Code criminel afin de faire disparaître la
distinction entre les relations sexuelles anales et d’autres formes d’activité
sexuelle, et il modifie d’autres dispositions de cette loi en conséquence.

Also available on the Parliament of Canada Web Site at the following address:
http://www.parl.gc.ca

Aussi disponible sur le site Web du Parlement du Canada à l’adresse suivante :
http://www.parl.gc.ca
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R.S., c. C-46

1st Session, 41st Parliament,
60-61 Elizabeth II, 2011-2012

1re session, 41e législature,
60-61 Elizabeth II, 2011-2012

HOUSE OF COMMONS OF CANADA

CHAMBRE DES COMMUNES DU CANADA

BILL C-448

PROJET DE LOI C-448

An Act to amend the Criminal Code (consent)

Loi modifiant le Code criminel (consentement)

Her Majesty, by and with the advice and
consent of the Senate and House of Commons
of Canada, enacts as follows:

Sa Majesté, sur l’avis et avec le consentement
du Sénat et de la Chambre des communes du
Canada, édicte :

L.R., ch. C-46

1. Subsection 7(4.1) of the Criminal Code
1. Le paragraphe 7(4.1) du Code criminel
5
is replaced by the following:
5 est remplacé par ce qui suit :
Offence in
relation to sexual
offences against
children

Infraction
(4.1) Notwithstanding anything in this Act or
(4.1) Malgré les autres dispositions de la
relative aux
any other Act, every one who, outside Canada,
présente loi ou toute autre loi, le citoyen
infractions
d’ordre sexuel
commits an act or omission that if committed in
canadien ou le résident permanent au sens du
impliquant des
Canada would be an offence against section
paragraphe 2(1) de la Loi sur l’immigration et la
enfants
151, 152, 153 or 155, subsection 160(2) or (3), 10 protection des réfugiés qui, à l’étranger, est 10
section 163.1, 170, 171, 171.1, 172.1, 172.2 or
l’auteur d’un fait — acte ou omission — qui,
173 or subsection 212(4) shall be deemed to
s’il était commis au Canada, constituerait une
commit that act or omission in Canada if the
infraction aux articles 151, 152, 153 ou 155, aux
person who commits the act or omission is a
paragraphes 160(2) ou (3), aux articles 163.1,
Canadian citizen or a permanent resident within 15 170, 171, 171.1, 172.1, 172.2 ou 173 ou au 15
the meaning of subsection 2(1) of the Immigraparagraphe 212(4) est réputé l’avoir commis au
tion and Refugee Protection Act.
Canada.

2. Subsection 150.1(5) of the Act is replaced by the following:
Mistake of age

2. Le paragraphe 150.1(5) de la même loi
est remplacé par ce qui suit :

(5) It is not a defence to a charge under 20 (5) Le fait que l’accusé croyait que le 20 Inadmissibilité
de l’erreur
section 153, 170, 171 or 172 or subsection
plaignant était âgé de dix-huit ans au moins au
212(2) or (4) that the accused believed that the
moment de la perpétration de l’infraction
complainant was eighteen years of age or more
reprochée ne constitue un moyen de défense
at the time the offence is alleged to have been
contre une accusation portée en vertu des
committed unless the accused took all reason- 25 articles 153, 170, 171 ou 172 ou des paragra- 25
able steps to ascertain the age of the complainphes 212(2) ou (4) que si l’accusé a pris toutes
ant.
les mesures raisonnables pour s’assurer de l’âge
du plaignant.
3. Section 159 of the Act is repealed.

3. L’article 159 de la même loi est abrogé.

4. Paragraph 161(1.1)(a) of the Act is
4. L’alinéa 161(1.1)a) de la même loi est 30
30 remplacé par ce qui suit :
replaced by the following:
411630
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Criminal Code (consent)
(a) an offence under section 151, 152 or 155,
subsection 160(2) or (3), section 163.1, 170,
171, 171.1, 172.1 or 172.2, subsection 173(2)
or 212(1), (2), (2.1) or (4) or section 271,
5
272, 273, 280 or 281;
5. Paragraph 273.3(1)(c) of the Act is
replaced by the following:
(c) under the age of eighteen years, with the
intention that an act be committed outside
Canada that if it were committed in Canada 10
would be an offence against section 155,
subsection 160(2) or section 170, 171, 267,
268, 269, 271, 272 or 273 in respect of that
person.

60-61 ELIZ. II

a) les infractions prévues aux articles 151,
152 ou 155, aux paragraphes 160(2) ou (3),
aux articles 163.1, 170, 171, 171.1, 172.1 ou
172.2, aux paragraphes 173(2) ou 212(1), (2),
(2.1) ou (4) ou aux articles 271, 272, 273, 280 5
ou 281;
5. L’alinéa 273.3(1)c) de la même loi est
remplacé par ce qui suit :
c) est âgée de moins de dix-huit ans, en vue
de permettre la commission d’un acte qui, s’il 10
était commis au Canada, constituerait une
infraction visée à l’article 155, au paragraphe
160(2) ou aux articles 170, 171, 267, 268,
269, 271, 272 ou 273.

6. Sections 274 and 275 of the Act are 15 6. Les articles 274 et 275 de la même loi 15
replaced by the following:
sont remplacés par ce qui suit :
Corroboration
not required

Non-exigibilité
274. If an accused is charged with an offence
274. La corroboration n’est pas nécessaire
de la
under section 151, 152, 153, 153.1, 155, 160,
pour déclarer coupable une personne accusée
corroboration
170, 171, 172, 173, 212, 271, 272 or 273, no
d’une infraction prévue aux articles 151, 152,
corroboration is required for a conviction and 20 153, 153.1, 155, 160, 170, 171, 172, 173, 212, 20
the judge shall not instruct the jury that it is
271, 272 ou 273. Le juge ne peut dès lors
unsafe to find the accused guilty in the absence
informer le jury qu’il n’est pas prudent de
of corroboration.
déclarer l’accusé coupable en l’absence de
corroboration.

Rules respecting
recent complaint
abrogated

275. The rules relating to evidence of recent
275. Les règles de preuve qui concernent la 25 Abolition des
règles relatives à
complaint are hereby abrogated with respect to 25 plainte spontanée sont abolies à l’égard des
la plainte
spontanée
offences under sections 151, 152, 153, 153.1
infractions prévues aux articles 151, 152, 153,
and 155, subsections 160(2) and (3) and
153.1 et 155, aux paragraphes 160(2) et (3) et
sections 170, 171, 172, 173, 271, 272 and 273.
aux articles 170, 171, 172, 173, 271, 272 et 273.
7. The portion of subsection 276(1) of the
7. Le passage du paragraphe 276(1) de la 30
Act before paragraph (a) is replaced by the 30 même loi précédant l’alinéa a) est remplacé
following:
par ce qui suit :

Evidence of
complainant’s
sexual activity

Preuve
276. (1) In proceedings in respect of an
276. (1) Dans les poursuites pour une inconcernant le
offence under section 151, 152, 153, 153.1 or
fraction prévue aux articles 151, 152, 153, 153.1
comportement
155, subsection 160(2) or (3) or section 170,
ou 155, aux paragraphes 160(2) ou (3) ou aux 35 sexuel du
plaignant
171, 172, 173, 271, 272 or 273, evidence that 35 articles 170, 171, 172, 173, 271, 272 ou 273, la
the complainant has engaged in sexual activity,
preuve de ce que le plaignant a eu une activité
whether with the accused or with any other
sexuelle avec l’accusé ou un tiers est inadmisperson, is not admissible to support an inference
sible pour permettre de déduire du caractère
that, by reason of the sexual nature of that
40
sexuel de cette activité qu’il est :
40
activity, the complainant

8. Section 277 of the Act is replaced by the
following:

8. L’article 277 de la même loi est remplacé par ce qui suit :
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Reputation
evidence

Code criminel (consentement)
277. In proceedings in respect of an offence
Preuve de
277. Dans des procédures à l’égard d’une
réputation
under section 151, 152, 153, 153.1 or 155,
infraction prévue aux articles 151, 152, 153,
subsection 160(2) or (3) or section 170, 171,
153.1 ou 155, aux paragraphes 160(2) ou (3) ou
172, 173, 271, 272 or 273, evidence of sexual
aux articles 170, 171, 172, 173, 271, 272 ou
reputation, whether general or specific, is not 5 273, une preuve de réputation sexuelle visant à 5
admissible for the purpose of challenging or
attaquer ou à défendre la crédibilité du plaignant
supporting the credibility of the complainant.
est inadmissible.
9. Paragraph 278.2(1)(a) of the Act is
replaced by the following:
(a) an offence under section 151, 152, 153, 10
153.1, 155, 160, 170, 171, 172, 173, 210,
211, 212, 213, 271, 272 or 273,
10. Subsection 486(3) of the Act is replaced by the following:

Reasons to be
stated

3

9. L’alinéa 278.2(1)a) de la même loi est
remplacé par ce qui suit :
a) une infraction prévue aux articles 151, 10
152, 153, 153.1, 155, 160, 170, 171, 172,
173, 210, 211, 212, 213, 271, 272 ou 273;
10. Le paragraphe 486(3) de la même loi
est remplacé par ce qui suit :

(3) If an accused is charged with an offence 15 (3) Si une personne est accusée d’une 15 Motifs
under section 151, 152, 153, 153.1 or 155,
infraction prévue aux articles 151, 152, 153,
subsection 160(2) or (3) or section 163.1, 170,
153.1 ou 155, aux paragraphes 160(2) ou (3) ou
171, 171.1, 172, 172.1, 172.2, 173, 212, 271,
aux articles 163.1, 170, 171, 171.1, 172, 172.1,
272, 273, 279.01, 279.011, 279.02 or 279.03
172.2, 173, 212, 271, 272, 273, 279.01,
and the prosecutor or the accused applies for an 20 279.011, 279.02 ou 279.03 et qu’elle ou le 20
order under subsection (1), the judge or justice
poursuivant fait une demande pour obtenir
shall, if no such order is made, state, by
l’ordonnance prévue au paragraphe (1), le juge
reference to the circumstances of the case, the
ou le juge de paix doit, si aucune ordonnance
reason for not making an order.
n’a été rendue à la suite de cette demande, en
exposer les motifs en faisant appel aux circons- 25
tances de l’espèce.
11. Subparagraph 486.4(1)(a)(i) of the Act 25 11. Le sous-alinéa 486.4(1)a)(i) de la même
is replaced by the following:
loi est remplacé par ce qui suit :
(i) an offence under section 151, 152, 153,
153.1, 155, 160, 162, 163.1, 170, 171,
171.1, 172, 172.1, 172.2, 173, 210, 211,
212, 213, 271, 272, 273, 279.01, 279.011, 30
279.02, 279.03, 280, 281, 346 or 347,
12. Subsection 810.1(1) of the Act is
replaced by the following:

Where fear of
sexual offence

(i) une infraction prévue aux articles 151,
152, 153, 153.1, 155, 160, 162, 163.1, 170, 30
171, 171.1, 172, 172.1, 172.2, 173, 210,
211, 212, 213, 271, 272, 273, 279.01,
279.011, 279.02, 279.03, 280, 281, 346 ou
347,
12. Le paragraphe 810.1(1) de la même loi 35
est remplacé par ce qui suit :

Crainte d’une
810.1 (1) Any person who fears on reason810.1 (1) Quiconque a des motifs raisonnainfraction
able grounds that another person will commit an 35 bles de craindre que des personnes âgées de
d’ordre sexuel
offence under section 151 or 152, subsection
moins de seize ans seront victimes d’une
153(1), section 155, subsection 160(2) or (3),
infraction visée aux articles 151 ou 152, au 40
section 163.1, 170, 171, 171.1, 172.1 or 172.2,
paragraphe 153(1), à l’article 155, aux paragrasubsection 173(2) or 212(1), (2), (2.1) or (4) or
phes 160(2) ou (3), aux articles 163.1, 170, 171,
section 271, 272, 273, 280 or 281, in respect of 40 171.1, 172.1 ou 172.2, aux paragraphes 173(2)
one or more persons who are under the age of
ou 212(1), (2), (2.1) ou (4) ou aux articles 271,
16 years, may lay an information before a
272, 273, 280 ou 281 peut déposer une 45
provincial court judge, whether or not the
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person or persons in respect of whom it is feared
that the offence will be committed are named.

60-61 ELIZ. II

dénonciation devant un juge d’une cour provinciale, même si les personnes en question n’y
sont pas nommées.
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Publié avec l’autorisation du président de la Chambre des communes
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http://publications.gc.ca
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Why must section 159 of the Criminal
Code be repealed?
üü It criminalizes a normal part of gay sexual activity until
age 18, despite 16 being the age of consent. It also criminalizes this sexual activity for all adults of any age by defining bedrooms and other private places as “public” space.
üü It sends a stigmatizing signal, especially to gay youth,
that gay sexuality is criminal and is an obstacle to
effective sex education.
üü It has been ruled to be unconstitutional by the three
leading Courts of Appeal – of Ontario, Quebec and B.C. in
1995, 1998, and 2003.
For 18 years, successive Liberal and Conservative
governments have not repealed s.159. The time to act is now.
It’s a question of the rule of law.

Craig Scott
Member of Parliament
House of Commons
Ottawa, ON
K1A 0A6

Yes ___ I support Craig’s Bill C-448 to repeal section 159
and end its unfair treatment of the LGBTQ community and
consensual sexual relations.
SIGNED:________________________ Name_________________________
Phone________________ Address_________________________________
Postal Code__________ Comment________________________________

Learn more about section 159 and Craig’s Bill C-448 at
http://craigscott.ndp.ca/Repeal159
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http://www.ndp.ca/news/new-democrats-release-gay-agenda-pride-season

June 18th, 2014

New Democrats release gay agenda for Pride
season
Members of the NDP LGBTQ Caucus presented a package of initiatives today to help bring
about full equality for lesbian, gay, bisexual and transgender Canadians.
“There is still much unfinished business when it comes to achieving full equality for the LGBTQ
community in Canada,” said LGBTQ critic for the Official Opposition Randall Garrison
(Esquimalt-Juan de Fuca). "That’s why New Democrats are putting forward a package of
measures aimed at bringing about full equality for the LGBTQ community now."
“If we are to build a more inclusive Canada it is necessary to acknowledge the harmful history of
homophobia and transphobia in Canada,” said Deputy Leader Libby Davies (Vancouver East).
“We can begin by recognizing the harm that was done when Canada unfairly fired public
servants or discharged members of the Canadian Forces solely on the basis of sexual orientation
or gender identity.”
“Many subtle and not so subtle discriminatory policies and practices remain in place in Canada,”
said MP Craig Scott (Toronto Danforth). “It is past time to end discriminatory practices like the
ban on blood and organ donations by gay men and past time to remove the unequal age of
consent for anal sex from Canadian law.”
The package of measures the NDP has introduced in the House includes:
•
•
•
•
•
•

Bill C-279, which would guarantee equal rights for transgender and gender variant
Canadians
Motion M-516, which calls for an end to discriminatory policies on blood and organ
donation from gay men
Bill C-600, which would suspend criminal records for gay offences which are no longer
illegal
Bill C-448, which would equalize the age of consent for all by repealing the
unconstitutional section 159 from the Criminal Code
Motion M-517, which would revise service records for those discharged from the
Canadian Forces on the basis of sexual orientation or gender identity
Motion M-521, which would secure an apology for civil servants fired on the basis of
sexual orientation or gender identity
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